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Paying Providers - Key Employment Law
Considerations for Shared Living Arrangements

{ 0:00 }
Welcome, everyone. Thank you for joining this presentation. My name is Adam
Pekor. I'm an attorney with the law firm Shepard Mullen, Richter and Hampton
based in New York City. And we are pro bono counsel to the New York Alliance.
And we also represent about 15 to 20 agencies in the field, primarily in the area of
employment law. But we are a full service firm and we we provide a lot of services
for our clients. The issue that I want to present on today is about shared living, which
is becoming an increasingly popular option for alternative living arrangements for
people with IDD. And of particular relevance to my area of expertise is how do we
handle the employment law considerations around shared living? Specifically, what
do we do about paying the providers, the people who are going to be living in a
home with a person with IDD?

{ 1:00 }
Now, what I want to go over in this presentation are basically three things. What why
this is important, What are what is the relevance of these considerations? What are
some potential arrangements that I've heard about or seen tried? And what are some
of the pitfalls or risks of those arrangements? And then what we think, this is me
being New York Alliance and myself having worked on this together for many years
now, what we think is the safest path forward for structuring these types of
arrangements. And hopefully all this will give you some guidance on how to
structure these if your agency is interested in doing so. This is a short presentation.
I've given a longer version of this at various New York Alliance seminars, but if you
have any questions or need additional information after after reviewing this, you can
always feel free to contact me directly.

{ 1:59 }
New York Alliance has my my e-mail, my phone number, and I'm happy to speak
with anyone about these issues. So what is what's the big issue? Well, federal and
state labor laws really. To put it bluntly, if shared living providers are considered
employees, then they have to be paid minimum wage for all hours worked plus
overtime for any hours worked in excess of 40 hours a week. And that can really add
up. So let's look at a potential example of a shared living arrangement just to kind of
get a sense of of what this could imply. So we've got an individual and a provider
who live together in an agency owned residence. The individual attends day program
from 8:00 AM to 4:00 PM, Monday to Friday, and then agency staff work with the
individual from 4:00 to 8:00. On weekends.

{ 2:52 }
The individual is usually with his family, but the provider is expected to be there on
the premises with the individual from 8:00 PM to 8:00 AM every day of the week.



Now, this is potentially the provider working 84 hours a week, right? That's 8:00 AM
to 8:00 PM to 8:00 AM is 12 hours a day, seven days a week, and that would include
44 hours of overtime in most places in New York, this would be a minimum of
$15190.00 a week or 80, almost $83,000 a year to have this type of shared living
arrangement if we can't think of any other way to structure this. So for most
agencies, this is just, this is going to put this outside the realm of feasibility, right?
So the question is, is there a way to facilitate this at a more feasible cost and to
structure it in a legal way, right? And so there's really three questions that your
agency needs to be asking itself. One is the provider actually an employee of your
agency?

{ 3:56 }
If they're not an employee, then the wage and hour laws don't apply, right? So they
don't apply to volunteers, they don't apply to independent contractors, etcetera. They
only apply if you have an employee. So that's the threshold question you need to ask.
If they are an employee, is there some sort of an exemption to the minimum wage
and hour laws that might apply? So you've all probably heard of the companionship
exemption and some other exemptions and I want to address those as well. And then
lastly, if they're an employee and there are no other exemptions that apply, is there
any way to exclude some of that time from that hypothetical 84 hours? We just
looked at exclude some of that from hours worked so that the required pay is more
feasible. All right, so let's look at that first question, is the provider an employee of
your agency? Now the most important thing to bear in mind here is the label that you
place on the arrangement is not relevant. It doesn't matter if you have a letter or a
contract or an offer letter, etcetera, saying you're an independent contractor.

{ 5:00 }
The law doesn't care what you call it. As Shakespeare put it, an employment
relationship by any other name would still be employment, right? So what matters is
the economic realities of the situation. Is the person the would be employee
financially dependent on this relationship? If so, the DOL is going to consider that
person an employee regardless of what title you give them. Now there are so
notwithstanding that there are potential relationships that do not trigger that
employment relationship. One of them, as I mentioned, is a volunteer, right? But this
is very tricky, especially in the context of shared living. A volunteer cannot include a
volunteer relationship, rather cannot include any contemplation of pay, right. And
even a small sum paid to a volunteer transforms that arrangement into an
employment relationship.

{ 5:59 }
And I've seen a lot of employers get kind of hung up on this because you want to
give them something to express the gratitude and thank them for the work involved.
But but any remuneration turns that volunteer relationship into an employment
relationship. And that would all that includes cash and benefits. And there has been a
couple of notable Supreme Court cases and New York State DOL opinions that say
even the provision of housing turns that relationship into an employment



relationship, even where the housing is necessary for the person to do their job or do
do the volunteer what they want to be volunteering for. So that makes it, these cases
make it very difficult to structure shared living in a volunteer context. And it's not
something we would recommend trying to do because of the the uncertainty and the
risk around it. Well, what's the next option? Independent contractor relationship?

{ 6:57 }
I'm sure you all have independent contractors. Every agency I work with has
independent contractors in some form, and when you're deciding whether someone is
an independent contractor or an employee of your agency, the most important factor
in determining that question is the degree of control that you exercise over that
person. Now, the DOL has actually offered specific guidance in the context of shared
living as to whether someone would qualify as an independent contractor and what
the DOL says, among other things. But the most important thing they say is that the
place of the arrangement will be very important. If it occurs in the provider's own
home, that is the home that they occupied before living with the individual, they're
less likely to be an employee.

{ 7:51 }
The rationale being this is their home and individual is moving in, they're going to be
more in control of the dynamic of the premises, of the rules, of what's expected of
them. On the other hand, if they are moving into an individual's home or a home
owned by the agency, the DOL says that's more likely to look like an employment
relationship because they're going to be subject to more rules and restrictions and
control about what, you know, what is going to go on in the premises. It's not
determinative. You still need to look at the the relationship holistically, but for the
DOL this is an important consideration. Some other things you should ask
yourselves when you're looking at this question holistically. Is your is your agency
setting the hours of work? Are they setting specific duties? Are they telling the
provider when they are to perform those duties? Does the provider have a
supervisor that they report to? How often is your agency conducting home visits or
calling the provider to check in?

{ 8:57 }
Obviously the more that that occurs, the more likely the IT is to look like an
employment relationship. Does the provider have to ask permission to be away from
the home and could that be denied? Do they have to ask permission to alter the
individual's schedule? Does your agency provide fringe benefits or maintain
records, payroll records for the for the provider? These are all questions that are
relevant to determining whether it would be an employment or an independent
contractor relationship. Now, there is one positive case coming out of Pennsylvania
from a couple years ago in finding that shared living providers were independent
contractors. But it's important to bear in mind that this is a Pennsylvania case, and
we don't know how New York courts would respond to that, whether they would
view the factors the same way. Does an exemption apply? So if the person's not an
independent contractor, if they're an employee of your agency, does an exemption



apply?

{ 9:59 }
The answer to this one is very quick. We don't have to spend much time on this, no.
So there are a couple of exemptions that I mentioned before, companionship,
domestic service workers. But third party employers cannot avail themselves of these
exemptions. If a family directly employs a person in their home with no, no
involvement from an agency, that's OK. The family can claim an exemption, but you
as an agency can never claim one of these exemptions. So this should not really be
part of your analysis. All right. And then we get to what I think and, and what Chris
Liuzzo and, and New York Alliance, what we all think is really the strongest way to
structure these relationships, trying to exclude some time that the provider is in the
residence from actual hours worked so that the amount of compensation can be
limited in a reasonable way. And we can do this under federal law if it's structured
properly.

{ 10:59 }
And what the, the I'll, I'll, I won't read this entirely, but this is important if you're
considering this to go look at this regulation. And what it basically says is that you
can enter into a reasonable agreement with somebody who lives on the premises to
exclude certain amount, certain hours from their hours worked so that you limit what
actually counts as compensable work time. And the DOL says any reasonable
agreement entered into the between the parties will be honored. So that's really
important. This gives you a lot of flexibility in structuring these types of
relationships. Now, so under federal law, you can you can limit the the number of
hours the provider is expected to work. You still have to track the actual number of
hours work. This is important. So you don't want to just enter into an agreement and
then not follow up on what's going on.

{ 11:55 }
The employee still needs to do a timesheet every week, but the purpose of that
reasonable agreement is to set the expectations of what your hours actually will be.
New York law hasn't explicitly addressed this, but New York law often follows
federal law on employment law issues, especially where there's no explicit New York
law on the point. And so we feel pretty confident that New York would follow federal
guidance on this question. So how exactly does this type of agreement help? Well,
the issue is that when you have a shared living relationship, work and life often
overlap, and that makes it hard sometimes to tell what's work and what's not. The
reasonable of agreement can specifically delimit what hours of the day the person is
expected to be work working and what their work duties are. And so if they're doing
things with the individual outside of those hours, we can take the position that that's
not work, that's just life. That is, you've developed a relationship with the person
you're living with and now you want to watch a movie together or whatever it is.

{ 12:59 }
But if that's not in our reasonable agreement, as you know, the time of day that
you're expected to be on duty, we don't have to compensate for that. So that's that's



an important benefit of these types of agreements. What are some key
considerations? The reasonable agreement has to be clear and specific and of course
in writing as to what the duties are, what the expectations are, what the times of day
and the days of the week the person is going to be expected to work, and what will
be considered not working time. All of this should be spelled out very clearly so that
everybody understands the arrangement. It's got to actually accurately reflect the
hours work. If it's sort of being used in a way that's going to improperly limit pay, it's
not going to be honored and it will lead to a lot of liability in terms of back pay. So
it's best to structure these agreements accurately as to what the arrangement really is
going to be.

{ 13:58 }
In order for these arrangements to be honored, all non working time has the person
has to be completely relieved of all duties for a sufficient duration to make effective
use of the time. So you can't say you're off duty for 15 minutes, you know, and not
try to pay that time. That's not enough time for somebody to to effectively use the
time for their own benefit. And you, as I mentioned before, you still have to track
hours for this type of arrangement. So what about sleep time? That's a big one, right?
This is something where a lot of the reason why we want to have a shared living
arrangement to make sure there's somebody there overnight in the event of
emergencies. Under federal law, you can exclude up to 8 hours of sleep time and you
can require the person to remain on the premises during that unpaid sleep time as
long as certain requirements are met. And there's six of these requirements. The
person actually has to reside on the premises permanently. They have to be free to
leave the premises during all other non duty time.

{ 14:59 }
So any other time they're not being compensated. They must be free to come and go
as they please. They have to be paid if they're called to duty for to address any issues
during their sleep time. They have to be paid for the entire 8 hour portion of sleep
time. If their interruptions are so much that they can't actually get 5 hours of sleep
that night, they have to actually be working some other hours. You can't just say your
hours are Monday to Friday, 10:00 PM to 6:00 AM and we're excluding all that as
sleep time. That's not going to pass muster. And they have to be paid for all work
performed during non sleep time. It's important to make sure that all of these
requirements are followed because if any of them are not, the whole sleep time
arrangement will go out the window and not be honored. And there are many cases
on this where an employer, let's say, didn't pay for sleep time interruptions. And the
court said the entirety of your sleep time arrangement fails this test.

{ 15:59 }
You have to go pay back pay for all of the hours you excluded this sleep time. So it's
important to get this right and to do it the right way. So if you do, one of the, one of
the factors that I mentioned before is that they have to be typically work some non
sleep time hours. Well, how much is enough? The DOL has actually provided some
guidance on this and they gave some examples. So we've got a, a shared living



provider and the employer agreed to exclude 8 hours of sleep time a night. And then
the person is going to be paid for hours. They work from 8:00 PM to 10:00 PM each
evening and 6:00 AM to 8:00 AM each morning. So that's 4 hours a day paid for,
excluding 8 hours of sleep time at night. So that's a very favorable arrangement from
the employer's perspective. Lets you have somebody over the entire night, basically
somebody in the house from 8:00 PM to 8:00 AM, while only paying for four hours
today.

{ 16:59 }
Here was another example the DOL said would pass muster if they exclude sleep
time on weeknights and they you pay for four hours per day, two days a week and on
both weekend days. So again, that's 16 hours a week of compensable time to have
somebody there overnight every night during the week. Now what about one hour
per day? That's where the DOL drew the line. They said that's not going to pass
muster. So there's some Gray area in between. You're safer the closer you air to these
examples where the DOL approved. I would stay away from the one or two hours a
day range which the DOL is not going to look favorably on. All right, so wrapping
up, how do we ensure compliance if we, if we're interested in this reasonable
agreement path forward?

{ 17:54 }
Make sure you create this reasonable agreement in writing, provide it to the provider
and make sure you review it with them and that they understand it. Stick to the
agreement. This has to accurately reflect what the real arrangement is. If it's not, if it
starts to differ from that, amend the agreement. Make sure that the agreement you
have in place is actually going to reflect the realities of the arrangement. Have a
sleep time policy, meaning a policy that sets forth all of those requirements that I
reviewed before, noting that if the person is interrupted, they get to be paid for that
right? So make sure the person gets a sleep time policy and understands what your
sleep time policy is. Require the provider to track their hours. The reasonable
agreement does not excuse that obligation to track hours and make sure that
somebody's paid more if they work more than what was originally expected. Require
them also to certify any sleep time interruptions.

{ 18:53 }
So you should have a timesheet where they can track their hours and also have a spot
for saying any given night if there was an interruption to their sleep, they can fill in
that portion of the timesheet, right? That is a way to ensure that you're accurately
tracking the sleep time interruptions and paying for those if any occur. And, and that
kind of goes to my last point. Make sure you're actually paying for interruptions and
extra hours so that your reasonable agreement will continue to be honored and
upheld if ever examined by courts or, or the DOL. So this, again, this was a sort of a
high level overview of this issue. I'm sure there are more details to cover, more
questions you may have, but if if you're interested in this, I'm happy to speak with
anyone. You can always reach out to New York Alliance or Chris Liuzzo for my
contact information and I'd be happy to speak with you. Thanks everyone for



listening.

--- End of transcript ---


